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igests of Recent Opinions ° 


See Rule 23 Court of Errors and Appeals, 16 New Jersey Misc. Reports 570. 


iNew Jersey decisions if officially reported are to be cited from the Official 
orts (by the official serial numbers of the reports, and not by reporters’ | 


ses and numbers); if not officially reported, that fact to be stated and the 
jons may then be cited from unofficial reports. 





ORNEY’S LIENS — The 
atutory attorney’s lien con- 
erred by R.S. 2:20-7 for ser- 
ices and disbursements em- 
the common 


n attorney should diligently 
nd technically assert and 
rotect his lien. 


-OFF—The doctrine of set- 

is a purely equitable one 
nd will be administere@ upon 
ch equitable terms as will 
romote justice. 


ORNEY’S LIENS—SET-OFF 
eld, the attorney’s lien, if 


any, on the judgment secured 


gainst the defendant is par- 
mount to the right of set- 
ff of the defendant against 
e plaintiff. 

bigested from an opinion by 
te «6C. J. rendered Feb. 26, 
1 ON. Supreme Court 


tlds 


J. 


John Warren. For re- 
Silverman—George S. 


1dent 


, seph L. Freiman. 

his matter is before the 
n the return of a rule 
how cause obtained by John 






Flanigan, the attorney of 
prd in this cause, on his 
tion to open an order of 
off so as to permit him to 
ablish an attorney’s lien, for) 
services and costs, on the 
en procured by him for 
nasio against Silverman. 
P judgment was for over 
000 and was recovered on 
28, 1946. This court on 


ember 27, 1946 signed an 
r effective June 15, 1946 
wing Silverman to_ set-off 
inst this judgment three 
pments, which he had ac- 
ed by assignment, against 


(See 69 NJ.LJ. 393). 
adjourned hearing on 
1's application for the 





f set-off, Flanigan, for 
first time, orally, first 
ed the question of an at- 
lien. The form, the 


or the nature of the 

not suggested. Ac- 

y, the court took no 

tnereon. 

fter Flanigan filed a 
r the rule to show 


as 

















Ww involved in which 
is his retention by At- 
as counsel, his recovery 
udgment, and claims an 
’s lien under RS. 2:20- 
his services and disburse- 
paramount or prior to 
set-off. 
tatutory lien conferred 
2:20-7 embodies the 
on law special or charg- 
én. On the present show- 
anigan had a lien on the 
ent. The doctrine of set- 
S purely equitable one 
be administered in all 
upon such equitable terms 
4 promote justice. Silver- 
h had notice before taking 
order of set-off that Flani- 
Calmed a lien. Further- 
€, the proofs show Silver- 
Purchased his assigned 
ments for $250. This fact-| 
uust be considered in deter-| 
ng whether he shall be 
puted on an investment of 
"0 wholly escape a judg- 
t lability of $17,000 where- 
an attorney asserts a lien 
‘Tvices and disbursements. 
attorney should have been | 
® Giligent and technical in| 
“Ung and protecting his| 





wil 


ino 


ment 


circumstances. 


of set-off should’ 





law | 


But there are counter-|many everyday legal problems, 
The/and general 


therefore be opened for the 
purpose of disposing of the at- 
|torney’s lien. Counsel will be 
heard as to the form and con- 
tents of the order and whether 
the practice to be followed is 
that an issue be framed and 
given trial by jury as to the 


,fact and amount of the lien. 








Labor Measures Are 
Introduced at Bar 
Request 


Picketing, Strikes, Denial of 
Union Membership Would 
Be Affected By Legislation 


Albany, N. Y. (CCNS)— Three 
bills introduced in the New York 
State Legislature by Assembly- 
man Arthur L. Parsons. Schoh- 
arie, at the request of the State 
Bar Association, would: 

1. Prohibit picketing by a lab- 
or organization defeated in an 
election, or picketing to provoke 
a breach of contract or to vio- 
late a decision. 

2. Prohibit strikes in violation 
of courts orders, or the orders 
of arbitration tribunals. 

3. Prohibit denial of member- 
ship in a union of a qualified 
applicant under reasonable con- 
ditions. 


The proposed legislation also 
would provide that no strike 
shall be authorized except by a 


majority vote of the collective-}tne state h 


bargaining unit by secret ballot 
under the supervision of the 
State Labor Relations Board; 
would make unions liable for 
violations; would require labor 
organizations to file charters, 
constitutions and by-laws with 
the State Labor Board, and 
authorize the state to require 
these records: would permit the 
board to certify a union as the 
approved labor representative 
and to suspend or revoke such 
certificates: and would require 
annual financial statements 
available for inspection by union 
members. 


Milwaukee Bar Plans 
Unique Series of Legal 
Aid Programs 


Milwaukee. Wis., (CCNS) 
The Milwaukee Bar Association 
and the Junior Association of 
the Milwaukee Bar, in co-oper- 
eration with. and over, Radio 
Station WTMJ, Milwaukee, will 
sponsor a series of seven con- 
secutive Saturdav afternoon 
programs, ‘March 8 to April 19, 
inclusive, at 4:15 p.m. The 
series is called “Your Legal 
Problems.” 


The subjects, with which the 
ordinary person is most fre- 
quently confronted, in order. for 
each of the series, are: When 
Do You Need a Lawyer?: Your 


Taxes: Your Will; Buying or 
Selling a Home; Organizing a| 
Business; Buying and Selling} 


Personal Property: and, Rules! 
of Thumb for all Laymen to| 
Follow. They will be discussed 
and explained by lawyers who 
are members of either or both 
of the associations, with a mod- 
erator. 


The program is a public ser- 
vice program, presented for the 
purpose of bringing to the at- 
tention of the general public 





information con- 
cerning them. 





| the 


roposed Bill of Rights 
for World Offered 


/It Includes Articles That Pro- 
vide Long Steps beyond Priv- 
ileges Now Guaranteed 


New York, (CCNS)—A pro- 
posed international bill of 
rights, containing provisions far 
in advance of what most na- 
tions have seen fit to guarantee 
their citizens, has been made 
public by Dr. James T. Shotwell, 
chairman of the Commission to 
Study the Organization of 
Peace. 


| Work of Consultants 


“In a very real sense,” Dr. 
Shotwell said, “the drafting of 
this international bill of hu- 


man rights is a direct continu- 
ation of the work of the con- 
sultants of the American dele- 
gation at the San Francisco 
conference, a body of unofficial 


character, but recognized as 
representative of a very large 
section of American public 
opinion. 


“It was this body of consult- 
ants which insisted strongly 
upon the insertion into the 
text of the charter of definite 
provision in the organization of 
the United Nations for the 
study of the problem of human 
jrights and measures for their 
realization, culminating in the 
proposal for the erection of 
this Commission on Human 


By JACOB LEVINE 

Today the writer of a musical 
composition, who has complied 
with the Statutory Regulations 
of the Copyright Law, may in- 
stitute a suit for damages at 
Law, cr file a bill to enjoin in 
Equity, the one who exploits his 


In Re: Infringe 


ment of Music 


The qualifications in the a- 
bove paragraph may seem so 


limiting as to have afforded 
adequate protection by the 
courts at any time. Although 


this conclusion is a logicai one, 
and Common Law dicta would 


| warrant it. the facts tell a dif- 


ferent story. 
The rights, which owners of 





music, with a fair degree of as- 
surance that he will succeed, if 
he has satisfactory evidence to| 
support his case. | 
Confusion In Terms Leads | 

To Discarding of Word 


‘Peremptorily' 








New York, (CCNS)—Declaring 
that the word “peremptorily” is 
awkward and archaic, Justices 
Henry H. Curran, Frank Oliver 
and William Stanley Miller of| 
the Court of Special Sessions, 
banished that long used legal 
terminology from their vocab- 
ulary and replaced it with the 
streamlined word “final”. 

The decision was made fol- 
lowing use of the word “per- 
emptorily” by Vincent Mars- 
ciano, Assistant Attorney Gen- 
eral, who asked that the trial 
of one Irving Adler, charged 
with cashing checks’ without! 
being licensed, be adjourned 
until March 1, “with the under- 





Rights.” 

Articles in the proposed bill 
which strike out into new ter-| 
ritory in a formal declaration | 


of rights, are as follows: 

Novel Provisions 

| Article 17—“Every person has 
the right to social security; and 
as the duty to main- 
that there are 


tain or insure 


standing that the case be 
marked peremptorily against 
the defendant.” 

Interrupted Justice Oliver, 


“Peremptorily is a terrible word. 
Some have difficutly spelling it, 
and many can’t pronounce it. 
‘Final’ is just as good a legal 
word as peremptorily. In fact,” 
he went on to explain, “per- 





maintained comprehensive ar- 
rangements for the promotion 
of health, for the prevention} 
of sickness and accident, for| 


the provision of medical care | 
and of compensation for loss | 


of livelihood, and for insuring} 
all residents have an opportun-| 
ity to obtain adequate food and| 
housing.” 

Articlel8—“Every person has| 


the right to receive state assist- | 
ance in the exercise of his right} 
to work; and the state has the| 


duty to promote stability of| 
employment, to insure proper | 
conditions of labor, and to fix} 
minimum standards of just! 
compensation.” | 


Altogether there are 19 arti-} 
cles-in the international bill of| 
rights which has been sent to| 
the Commission on Human| 
Rights set up by the charter of 
the United Nati 


ons 





Gregory to Lead Bar 


Chicago, Ill. (CCNS)—Tappan 
Gregory, Chicago, former presi- 
dent of the Chicago and the 
Illinois State Bar Associations, 
will be the next president of 
the American Bar Association. 

Mr. Gregory, who had pre- 
viously served the association 
as chairman of its House of 
Delegates, was nominated for 
high honor at a meeting 
here of the state delegates. 
Such nomination is tantamount 
to election at the annual asso- 
ciation meeting in Cleveland 
next fall. The new leader will 
succeed Carl B. Rix, Milwaukee. 

In becoming head of the leg- 
al profession in America, Mr. 
Gregory will walk in the steps 
of his father, Stephen S. Greg- 
ory, who served in the same 
capacity in 1911-12. 

In addition to carrying on an 
extensive practice, Mr. Gregdry 
is an amateur cameraman of 
distinction, having attained un- 
usual success in photographing 
wild animals. - 





ing the United Nations in the 
spirit of “by God, we want peace 
and are going to get it.” | 


emptorily means final.” 


After learned consultation on 
the bench, the justices con-|} 
curred with Justice Oliver and 
instructed the court clerk, “Let 
the papers be so marked.” 


The use of final in lieu of 
peremptorily, a standby of 
judges and lawyers for centur- 
ies, may cause havoc in the 
forensic world. Webster’s New 
International Dictionary, Sec-; 
ond Edition, Unabridged, con- 
firms Justice Oliver’s definition. 


World Lacks Will And 
Courage For Peace, 
Says MacLeish 


New York, N. Y. (CCNS)— 
Archibald MacLeish, United 
States representative to the 
United Nations Educational, Sci- 
entific, and Cultural Organiza- 
tion, while speaking before the 
twenty-seventh annual meeting 
of the American Civil Liberties 
Union, said that the world has 
“the means of peace in its 
hands” but lacks the “will and 
courage” to use them. 

Mr. MacLeish asserted that 
the means to peace lies in in- 
telligent use of international ' 
communications which “for the 
first time in history allow the 
peoples of the world to meet) 
face to face without the aid of, 
conquering armies.” He went on| 
to say that the motion picture, | 
radio and international press 
have a greater impact on civili- 
zation than the Industrial Revo- 
lution. 

Mr. MacLeish gdded that loose 
talk in this country concerning 
the possibility of a war with 
Russia shows “an extraordinary 
deterioration in our will for 
peace.” Sucess can only be 
achieved, he continued, by back- 





| protection 


;/music have today, have under- 


gone a complete metamorphosis. 
From their inception at Com- 


|mon Law, which offered meager 


and scanty relief, and through 
years of adverse decisions and 
weak statutory protection, they 


| have evolved into a set of strong 


rights, which are based upon 
broad statutes and liberal in- 
terpretations by the Courts. 
The Common Law set forth 
very equitable principles for the 
protection of mental creations. 
The dicta shows that only the 
author of a work should be en- 
titled to disnose of his »wn 
work, “especially for a profit.” 
Lord Blackstone set down 
these just principles, which 
were the basis for Common Law 
in his “Commentar- 


ies.” 

“When a man, by the ex- 
ertion of his rational powers, 
has produced an_ original 
work, he seems to have clear- 
ly a right to dispose of that 
identical work as he pleases, 
and any attempt to vary the 
disposition he has made of it, 
appears to be an invasion of 
that right. Now the identity 
of a literary composition con- 
sists entirely in the sentiment 
and the language: the same 
conceptions clothed in the 
same words must necessarily 
be the same composition: and 
whatever method of exhibit- 
ing that composition to the 
ear or the eye of another, by 


recital, by writing, or by 
printing in any number of 
copies, or at any period of 
time, it is always the identi- 
cal work of the author, 
which is so exhibited, 
and no other man (it hath 
been thought) can have a 
right to exhibit it especially 


for a profit without the own- 
er’s consent.” 


The points, as they are, would 
be an apt preamble to our pres- 
ent copyright law. Although 
these principles may have been 
the motive for protection, our 
laws are derived from the school 
of “trial and error.” 

It is intersting to note the 
reasons why the court veered 
from these sound principles in 
giving protection to writers. 

I wish to digress to mention 
the fact that, although only lit- 
erary compositions are men- 
tioned in the paragraph by 
Blackstone, Common Law dicta 
treated musical compositions 
as “. . . identical, in essence, 


| With copyright in written com- 


71 


position ... 


The protection that was of- 
fered by the Common Law was 
high-sounding, but extremely 
narrow. The protection began 
as soon as the work was written. 


| It gave to the writer the exclus- 


ive right to his own creation 


| and sole ownership perpetually. 


The point of weakness was 
that the courts refused to re- 
strain or punish those who 
copied the work of the author. 
To so act would sanction a mon- 
opoly for writers. 

The character of a monopoly 
is such that its existence is det- 
rimental to the interests of the 
public. The courts had always 


(Continued on - page 3 col. 1) 


1. Weil, 
page 424, 








“American Cepyright Law,’ 
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cei eimai no fence at all. 


EASEMENTS — ADVERSE POS-|fendant’s lands and seek in-; An intention to abandon is 
SESSION—A right of way,|junctive relief against inter-,not necessarily disclosed by 
whether created by implica-|ference therewith. Defendants! permitting the construction and 
tion or express grant, may|concede that the easements| continuance of a wire fence or 
be defeated by adverse pos-| were created by grant and were|other temporary obstruction 
session. appurtenant to complainant’s| upon servient lands which may 

—Non-user alone will not ex-| premises but contend the right|be readily removed when it is 
tinguish an easement created|has been lost, at least in part,! desired to use the easement. 
by deed. thru adverse possession of the| The court has considered all 

EASEMENTS—An easement by | Servient tenements by defend-| the evidence and finds defend- 
deed may be extinguished by ants and their predecessors for;ants have not established either changing the present method of| to the forefront of nati 
abandonment, but the bur-|24 years. adverse possession or an aban: | selecting judges; (2) revising| efforts to modernize jud 
den of proving an intention| ‘he defense of adverse pos-|tre decree ig — and | regulations regarding removal | machinery ie 
to abandon by clear and un-| session is an affirmative defense von vara oe al | “Justice is not possible y 
equivocal evidence, is on the/and the burden of sustaining P ; —_ | sit ats ae rao 

arty alleging it , 'finding of another court to re-| Out able and competent judg, 
party alleging it. same is on the defendant.! CERTIORARI—The writ should f ‘ i in |S Mr.S “Und 

—Permitting the construction : : j a : 'fuse to review a judgment in/ Says Mr. Spence. “Under the 

& e stru Equity abhors forfeitures; how be directed to the person who) ,; t syst didates f 
and continuance of a fence|eyer, title to a right of way,| has legal custody of the ree. | Mach prosecutor so clearly ag pone em = ates for ~ 
or other temporary obstruc- |longer has an interest. | Position in New York 
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, | ege . e 7 
in the twenty years, there was Citizens Join in Promoting Court Reform 





New York, N. Y. (CCNS)— and retirement of judges; 
Under the aegis of the Citizen’s | simplifying court procedure; F 
| Committee on the Courts, a| Headed by Seabury ‘ 
|group of former judges and lay-| Officers of the Citizens’ ¢, 
men have joined to enlist pub-| mittee are Judge Samuel 5 
lic support behind major judi- | bury, president; Allen Warg 
cial reforms in the state of New|chairman of the board; 
| York. | Kenneth Spence, chairman 
The three fundamental aims) the Executive committee. 


of the committee are: (1) | aim is to bring New York g, 














ingot en cag cape tet whether created by implication’ ords to be certified, and when; The writ will be quashed,| especially in New York city, 


may be readily removed when 

it is desired to use the ease- 

ment, does not _ necessarily 

disclose an_ intention to 
abandon. 

Digested from an opinion by 
Woodruff, V. C. rendered Feb. 
19, 1947. In Chancery of N. J. 
Between Nuzzi and Corcione. 
For complainants — John B. 
Baratta. For defendants—Louis 
Kravis. 

Complainants assert an ease- 
ment and right of way over de- 
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or express grant, may be effect- 
ually defeated by adverse pos- 
session. 

A distinction is recognized 
between easements created by 
deed and those obtained by 
prescription. Where created by 
deed, non-user alone will not 
extinguish the easement for no 
duty is cast upon the owner to 
make use thereof as a condition 
to his right to retain his inter- 
est therein. 

An easement created by deed 
may be extinguished by aban- 
donment. Abandonment is, 
however, a question of inten- 
tion, and the burden of prov- 
ing an abandonment by clear 
and unequivocel evidence is on 
the party alleging it. 

Defendants’ main claim to 
an abandonment is that a 
fence was erected enclosing the 
disputed lands with defendant’s 
lands. Complainants have sa- 
tisfactorily established, however, 
that the fence was first erected 
with the permission of its pre- 
decessors in title to keep out 
children, that a doorway was 
provided for complainants’ pre- 
decessors, that they freely con- 
tinued to use the disputed lands 
when and as they wished, that 
the fence was removed by com- 
plainants before this action 
was instituted and that de- 
fendants have since erected a 
new and stronger fence. Com- 
plainants’ proof further indi- 
cates that for some periods with- 
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court proceedings are _ in- 

volved, should be directed to 

the Court and not to the 
judge or clerk. 

—The writ should be entitled 
in the name of the applicant 
as prosecutor or plaintiff and 
the adversary as defendant. 

—Parties whose rights are af- 
fected must, in some formal 
manner, be seasonably noti- 
fied of the allowance and 
sealing of the writ. 

—Certiorari will not issue to 
review a judgment in which 
prosecutor no longer has an 
interest. 

Digested from an opinion by 
Case, C. J. rendered Feb. 21, 
1947. N. J. Supreme Court. 
Tetro v. P. S. For prosecutor— 
Aaron Gordon; Morris Edel- 
stein. For defendant — Henry 
J. Sorenson; Carl T. Freggens. 

The writ of certiorari went 
to review a judgment of the 
Hudson Common Pleas revers- 
ing an award by the Compensa- 
tion Bureau. The writ was di- 
rected to Paul J. Duffy, one of 
the Common Pleas judges of 
the County of Hudson, and to 
the Clerk of the Common Pleas 
Court. The writ was not served 
on the P. S. and no formal no- 
tice of the issuance thereof was 
served upon it until after the 
return day named in the writ. 
P. S. moves to quash the writ. 

A writ should be directed to 
the person or persons who, in 
legal contemplation, have cus- 
tody of the record to be certi- 
fied, and when court proceed- 
ings are involved, to the court 
rather than to the clerk who, 
although he may be in actual 
possession of the record, is 
merely the subordinate officer 
of the court. The writ should 
be entitled in the name of the 
applicant as prosecutor. or 
plaintiff in certiorari and the 
adversary party as defendant. 
For technical correctness, the 
court should be named rather 
than the member of the court 
who may have heard the cause. 
The parties whose rights are 


with costs. _— for political advan 
| Too often this is at the exp, 
— ee ea ee of character, ability and fit 
agg io or aol oe which are only the proper t 
meaning of R. S. 54:4-23 db eng eg sian 
the decisions of our courts. | The committee —- hy 
Digested from an opinion by| New York state adopt a sy 
Perskie, J. rendered Feb. 24,| similar to that in Missouri. } 
1947. N. J. Supreme Court. Davis| ger this plan a justice is 
v. Division of Tax Appeals. For| pointed by the Governor 
prosecutor—Elmer O. Goodwin. | ject to Senate pat 
nl ———. — Thomas | after a 20day period to de 
ee incent J. Casale,| mine the opinion of the put 
This is a tax case. It pre-| oe —s grr 
sents the usual question. Did) o¢ the first full year of th : 
prosecutor establish that his) ointment: th y hi . 
land and premises were erron-| reser “\ = 
eously assessed. i= mitted at the polls. If 
ll et ae proved the justice continues 
$11,300 and the improvements| office. If rejected, he retires 
at $10,500. The County Board| ‘he Governor makes anoj 
affirmed the assessment. The! appointment. == 
Division of Tax Appeals af-| Ptional with Districts 
firmed the land assessment but | This plan would only be 


reduced the assessment on im-| operative at the option of « 
provements to $8,500. | judicial district, and vo 


Prosecutor's position is that) WOuld determine to what co 


since he acquired the property| it would apply. At present th 
from the City for $10,300 as|‘S 10 way to turn out an ind 
the highest bidder at a public| Petent judge except by impea 
sale conducted pursuant to R.S.| ment. Since 1800 the state 
54:5-114.1 (Sale of Tax Certi-| impeached only five judges 
ficate, etc.) that sum fixes the Succeeded in finding only 
“full and fair value” of the Of them guilty. 

property. The position taken! . E 
is not sound. The status of a| joint resolution, which is 9 
purchaser under this statute Sored by the Committee 
has been considered by the Passed by both 1946 and | 
pcourt heretofore. The sale for| Sessions of the New York Le 
$10,300 does not necessarily de-| lature, a “court of the judici 
termine the true value. It was Would be established for 
not a sale, either within the| removal and retirement of | 


meaning of the statute 





(R.S.| geS aS an alternate methoé 


54:4-23) or the decisions of our|Presént impeachment p: 
courts. | dures. The measure Wil 
The city established the basis; Placed before the voters 
of its assessment and also coming fall. The “Court of 
proved sale of a comparable; Judiciary” would include 
piece for $17,000. | chief judge and senior 
| This courts appraisal of the judge of the Court of App 
| evidence satisfies it that pro-|and a judge from each of 
secutor has not established that|four appellate divisions, 
,the Division of Tax Appeals| court to pass on cases andh 
|erred in its determination. The| the power to retire judges 
| writ is dismissed with costs. '‘able to carry out their du 
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Under the Williamson-Re 5 


affected, must, in some formal} §} 
manner, be seasonably notified | 
of the allowance and sealing of | 
the writ. That may conven-| 
iently be done by serving it} 
upon them. 

The substantial ground urged 
in support of the motion is| 
that there is an outstanding | 
warrant of satisfaction of the 
judgment sought to be reviewed, 
duly executed by prosecutor | 
and his attorney of record after | 
the award of the judgment 
sought to be reviewed and be- 
fore the writ issued. Prosecutor | 
no longer has an interest in| 
the judgment and had not) 
when the writ was allowed.! 
There is nothing to review at 
his instance. | 

Prosecutors argument is that 
the warrant is dated Mar. 25,| 
1945, a manifest error, that the 
itrue date is Mar. 25, 1946 and 
that defendant may not have 
the advantage of the warrant 
without first going into Chan- 
cery for reformation. 

This court does not need the 
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N. Y. U. Alumni to Hear Lord nal 





m Although Common Law dicta | 


showed that the courts felt that 
it was equitable and just for a| 
composer to enjoy the rewards 
of his works, the courts were not 


In Re Infringement of Music 


a 





Dean Vanderbilt will report 
on the progress of the building 
fund campaign of the school 


The annual dinner of the 
Alumni Association of New York 
| Univets#tx. School of Law will 


tion has been taken, but wheth- 
er a material part has been 
taken. 


es; 
asa é (continued from page 1) 













1s’ ed upon to destro ; , o 

1el Sa, Soong Therefore, the| Piracy is the use of literary or| liberal" in Giving, sellet OTF, held March 10 at the Wal-|which has pledges totaling $1,- 

lardwmrts preferred to refuse relief — property in violation of it. The eat te shies nog? oe | dorf, Surrogate Anthony P. Sav- | 125,000 in its drive $3,000,000 for 
; }t i . “ 

rd; Mer than to effect a mon-| the legal rights of the owner. It) |* Ji pent principle was being | "ese of Queens, President of | building a new Law Center at 










man 
e. 


" 


a courts said that such; 


|is the invasion of rights grant- 


ed by the common law or creat- 
ed by statute. Thus piracy is a 


infringed. 


the Association announced. 
Speakers at the dinner will be 


Washington Square. 
Lord Inverchapel has had a 


Tk sad powers could only eman-| d The courts had always con-|Lord Inverchapel, British Am- 

ion-WE from the legislature. Thus legal wrong, for which the| strued statutes narrowly. It was bassador to the United States, Seltsae ue sane or ce 

judJMnors and composers had to Courts allowed redress. felt that to broaden the mean-' Carl B. Rix of Milwaukee, Wis.,|/-+° diplomatic posts of the 
Nit statutory protection be- Plagiarism was merely &/ing or words of a statute would President of the American Bar mania 





moral wrong, and it did not be- 


le y it would be possible for : " be an imposition upon the in-| Association, and Dean Arthur 
judg to reap the full rewards ©OMe€ @ piracy until statute so| alienable rights of individuals.’ T. Vanderbilt of the Law School.| His diplomatic service began 
the matheir works. made it. Therefore, the courts preferred; Murray C. Becker of the Class;in 1906, and was interrupted 


for ¢y 








lamor which induced action 


The widespread and flagrant 
practice of plagiarism was intol- 


to continue a course of narrow) of 1916, New York attorney, is 








only during the first World War 


Ks copyright laws came, not interpretation rather than ex- | ,chairman of the dinner com-| when he fought as a private in 
city, MR, writers, but from printers. ©T@ble. Dr. Charles Burney, in| tend help to copyright owners. | mittee. the Scots Guards. His early 
Vantdilias inequitable that a print- 2 discussion of Eighteenth! tn the case, Wheaton v. Peter, | —=|training was received at the 


Century composers, in his book, 


€Xpalmmchould set up the type for a| = ‘.|8 Peters 591 (1834), the Supreme! ___, P British embassies in Berlin, 
1 fit or a sheet of music, print|“The Present State of Music,”|Court laid down the rule, nance sedge at os ae Buenos Aires, Washington, 
per t@MEplace it on the market, and said: through obiter dictum, that a! ;.; t involved.” Rome, and Teheran. His first 
a ju n have to worry about rival All the present composers writer lost all Common Law, Sere ere ministerial appointment came in 
nters copying and competing, Of French comic operas iml-| richts on the publication of his Ban. png 8 oo 1925 when he was sent to Guate- 
ld MMM them if the work were pop-, ‘ate the Italian style and | work. This rule was consistent | 5.1: ‘that the courts would now| Mala. During World War II, he 
1 SYS many of them pillage the/ with an English ruling; but in served as British Ambassador in 
uri, WPull copyright protection was bouffe operas of Italy, with-|the English case, the decision a e no justification for deny- the world capitals of Chungking 
2 is MMbessary, and it was forthcom-| OUt the least scruple of con-| was based upon a statute. wow had b h and Moscow 
or MMM At first, it came directly, Science, though they after-| ‘This rule meant that a writer! por ire wttitode of the owt seat 
irma the king. A perpetual; Ward set their names to the| who wished to exploit his work, ©¢,>ut the attitude of the court) He is an expert on world af- 
: Tee lunder, and pass it on to the Sa had not. A case which allowed fairs, and has been a witness 
O deg@iinopoly of a work was granted p ’ p had the burden of strictly com th fact to conflict was M : ? 
e pull means of a royal decree. world as their own property.”| plying with the statutory regu- ‘nies - a ps con y* oa rd to many historic occasions, the 
med Mine substance of the decrees' Plagiarism was practised by| lations of the copyright law. If bee a. a 1¢ A d a oe outstanding one, in his opinion, 
the #M satisfactory. However, the the talented as well as the un-| he failed to do so, he lost, in ad-| (1918) pond er i ste hed ’| being the signing of the twenty- 
the MlMconal element, upon which a talented. Bach, Beethoven,| dition to the copyright law pro-| ssntog his cone in 1908. Thelen votween Britain and 
namls| decree was dependent, Brahms, Mozart, and Wagner | tection, the Common Law pro-| Ger ws ng a eee ee the U.S.S.R. in London on May 
. If @llde the protection precarious. | 2llowed their works to be “in-| tection. | iy a nt 11 re oon. The 30, 1088, St Sats Se 
inusllMierefore, pressure was) fluenced” by works of others. aot ut 40m tec cameaaies Gees €/ure at the Big Three Confer- 
ires@MMBsent upon the legislators to| Although they did not plagarize| |The ruling by the court was ae tee ee ences at Teheran, Yalta, and 
andiflie: a copyright statute. A works with any deliberate in-| both unfair and unnecessary. pee obanantn Potsdam. In the spring of 1945 











ut co 
nt thy 


bodied 


tute was desired which em- 
the principles of the 
al decrees. 

he agitation for such an act 
lted in “the statute of 
ie.” This was the first copy- 
it statute, and it became law 
1710. The principles of this 
are so sound that, in sub- 


tention to steal, they did take 
works in a more or less abstract 
fashion. 

Handel was a flagrant plag- 
iarist. He openly took works of 
others. When asked why he 
had taken the work of another, 
he replied, “That pig did not 
know what to do with such a 
tune.’”” 


Unfortunately, it did represent 
nearly one hundred years. 

An outstanding case on in- 
fringement of musical copyright 


v. Apollo Co., 147 Federal 226, 
(1906). In this case, the de- 
fendant manufactured and sold 
player pianos. The defendant 


an attitude which persisted for | 


was White-Smith Publishing Co. | 


The court dismissed the ac- 
tion on the ground that the pro- 
visions of the new statute could 
not protect music which had 
been copyrighted prior to its 
passage. 

The courts had interpreted 
the meaning of the statutes as 
narrowly as they could possibly 





he flew to Washington to attend 
the meeting of foreign ministers 
which preceded the San Fran- 
cisco Conference. 





TITLeE... 


tate Mince, they have been incorp- , ; bed have been construed. At times 

iges dam: rays t In spite of these facts, music| also made and distributed per-| . PF 

iy ste that followed, toth. in |W88 Mot made the subject of a|forated rolls of music, which they, whittled down the Intent FAY MF Val CBM 
day copyright until one hundred and| were used in conjunction with Of the legislators too keenly. i 










Bcland and 


in the United 


tes. 





- 2 \ 
he basic factors of this 


twenty years after “the statute 
of Anne.” An academic quest- 
ion that is raised is why such a 


the player pianos. 





The defendant had used two); 


Since the wording of the ideas 
of the present statute was rath- 
er specific, the words, them- 


tee MMitute w an i 7} } songs for his music rolls, which | 
ind Mimuld oo —- pl iggaae condition was allowed to exist|had been copyrighted by the Se ee the highest de- 
-k L@lMtutory regulations to secure Without any statutory prohibi-| plaintiff. This had been done | "Victor Herbert the famous 
ic copyright, and that a com-| %0"S. without the permission of the’ .ompc heard. f his 
e monopoly was granted to| ,1 his book, “Musical Copy-| plaintiff. smaaae aie pened a 

t — i aie ~ ight,” ; = ismiss - 
for a limited number of | ™ Alfred M. Shafter sug-} The court dismissed the act-' staurant. He had given no 







‘ers 
t of 






Ts. 


he _,Jength of the monopoly 


it was 


‘a compromise. The 
ly that was granted was 





gests an answer. He _ says, 


|“Throughout the ages musical 


ideas had been appropriated... 
It was apparently an accepted 
practise which could not have 
been avoided.” 




















lion on the ground that there 
had been no copying. There 
was no Similarity between the 
notes on a sheet of music with 
the perforations on the music 











permission for this; and so, he 
brought a suit for damages 
based upon the Act, March 4, 
1909, c. 320, Sec. 1, 35 Stat. 1075 
(Comp. St. Sec. 9517): | 
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ude fourt een years with an op- roll. What had been copyright- | 
assoi™™n of renewal for Pat This was the background for|ed was the sheet of music, and | (Continued on page 5 col. 1) | + ataprdes att scrss gm _— 
ApMMEteen years. musical copyright. In  1790| not the sounds. | ———_——___ Se | ical 
n of Music Was not mentioned as| COMSTeSS passed the first copy-| The court expounded the rule, nove, page To rete 
ns, Mme subject to a copyright, but right statute. It protected only; of strict construction in hand- : 
and MEprinted sheet of music re-| books, maps, and charts. ing down the decision. This LE N ‘ 
ges ed the same protection as This Act was inadequate; and|rule had prevailed, and con- G4 12 
r dualiler printed works. so, in 1831, another Copyright | tinued to prevail for a number fj =/ oo 
t this point, I should like to Act was passed. Among other | of years afterward. The court! a a 
= down the definitions of two provisions, the musical com-| said: Ee ag € sy 
8, which are widely used in| P°Sition was specifically named We are of the opinion that 2 yy, In 1836, when Newark was 
ussions of infringement. The| 25 being the subject of a copy-| the rights sought to be pro- y incorporated as a city, our 
1s are plagiarism and piracy. right. ; tected by these suits belong to} Bank was 24 years old. 
——BMaviarism is the taking of a This was the first step by the the same class as those cov- 
tor the whole of a composi- legislators in giving a composer ered by the specific provisions 
h of another without author-| POSitive protection for his work. of the Copyright Statutes, and 
and offering it to the public The courts had placed the bur-| that the reasons which led to 
an original work. The test| 2°" Of protection on the statute,| the passage of said statutes, 
plagiarism is whether in sub- ye —— measures were; apply with great force to the 
Ree a work has been repro- forthcoming. protection of rights of copy-| 
ed. The main question is| right against such an approp- RECOGNITION 
whether the whole composi-| 23,.,,.2¢8!2! Copyright" by Sam M riation of the fruits of an au- 
ae) elebicas thor’s conception as results 
a from the acts of defendants. | : ee / 
COURT AND FIDUCIARY. BONDS PROMPT SERVICE But in view of the fact that| We believe that the steadily-increasing 
the law of Copyright is a| 4 
PHILIP FIERSTEIN & co. creature of the statute. and is| volume of business of our Department of 
No applications Required on Fiduciary Bonds of $5,000 or less —— pony Mamet ot Trusts and Estates indicates recognition 
B' ACADEMY ST., NEWARK 2, N.J. MArket 2-170/-05 - 2938 to hold that it must be strict-| of our determinati ak ervice 
tion to make our servic 
: ly construed, and that we are 
not at liberty to extend its thoroughly satisfactory to beneficiaries, 
—| Provisions either by resort to ffici ° 
am iin sen: deeannien on Meammmeiatiae Soares ciertine st to as well as efficient and economical. 
ACT = 
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The Non-Partisan Convention of 1844 


If you look back over the proceedings of the 1844 convention, 
you will be struck, not by the fact that the parties were fairly 
evenly divided at the convention, 30 Democrats against 28 Whigs, 
but by the non-partisan character of the convention. John 
Bebout, in an interesting introduction to the W. P. A. Work on 
the New Jersey Constitutional Convention of 1844, reviews the 
many public offices held by the delegates and makes the point 
that this was a convention of men endued with a strong sense 
of civic duty. There is ample internal proof of this from the 
very proceedings of the convention; for the striking circum- 
stance of those proceedings was that, with one dissent, the 
delegates agreed upon a constitution within a very short time 
and not infrequently crossed party lines. 


Consider the speed with which the convention acted. Laws 
1844 p. 111 calling the convention was passed February 23, 1844. 
It provided for the election of delegates on March 18th, three 
weeks and two days off; for the opening of the convention on 
May 14th; and for the submission of the constitution to the 
people on August f3th. The modus operandi of the convention 
is of interest to lawyers. On May 16th the convention, after it 
met, broke up into eight committees: (1) a committee to inquire 
into the expediency of adopting a bill of rights and privileges; 
(2) a committee on the right of suffrage; (3) a committee on 
the legislative department; (4) a committee on the executive 
department; (5) a committee on the judiciary department; (6) 
a committee on the appointing power and tenure of office; (7) a 
committee on parts of the constitution not referred to other 
committees; (8) a committee on the provision for future amend- 
ments. The titles of the committees parallel approximately the 
titles of the Articles of our present constitution. The committee 
on the bill of rights consisted of eight members and each of the 
other committees consisted of seven members — all the members 
of the convention except the President. Of these eight com- 
mittees, three of them, the committee on the executive depart- 
ment, the committee on amendments and the committee on the 
right of suffrage, reported the very next day, May 17th, present- 
ing their sections of the constitution completely drafted. More- 
over the entire business of the convention was concluded on 
June 29th, six and one-half weeks after it had convened. 

So much could not have been accomplished in so short a 
space of time had it not been that the delegates put the con- 
vention’s business above party considerations. 

As Chief Justice Hornblower, himself a delegate, said 
addressing the convention with much feeling after he had been 
ridiculed by the press: 

“* * *we are not a legislative nor a political body. 

No sir; no sir, thank God, we have not assembled here 

as a body of political gladiators. We have come not to 

seek popularity and political elevation — but for nobler, 

higher and holier purposes. The heads of many of us 
have already silvered by the lapse of years. We have 
now no favors to ask. We have come to do a work for 
posterity; not for ourselves. ; oe 

“In no single vote, sir, that has been taken in this 
body, has there been the slightest approach to party 
lines and I verily believe that there will be none 
throughout our session. For myself, I here give a pledge 

to the convention that I will know no man in this house 

as a mere party politician * * *.” 

A convention of this character can be achieved this summer 
as in 1844, only by electing to it the outstanding citizens of 


this state. 





Unmarried Status Is Insufficient to Cause 
Eviction, Court Rules 


sufficient cause for eviction. Mr. 
Levinson added that “many, 
many tenants who live their 


New York, N. Y. (CCNS)— 
The Appellate Term of the Su- 


preme Court has ruled by a 
split decision, that the fact that 
a@ man lives with a woman not 
his wife is insufficient grounds, 
of itself, for evicting him from 
his apartment. 


This ruling was prompted by 
a suit which originated in Muni- 
cipal Court, where Mrs. Etta 
Krulewitch, owner of a twelve 
family apartment sought to evict 
Leon Mahler. 


Mr. Mahlers attorney, Robert 
L, Levinson, while arguing before 
the Appellate Term, said that 
since his client was a quiet, 
peaceful tenant his private life 
was his personal affair and not 


private lives in the very same 
manner” would have to be dis- 
possessed should the court find 
Mr. Mahler’s mode of living ob- 
jectionable. 

This view was tacitly adopted 
by Appellate Term Justices 
Bernard L. Shientag and Will- 
iam C. Hecht, who affirmed the 
lower-court ruling without opin- 
ion. However, Justice Ernest E. 


|L. Hammer said, in a dissenting 


opinion, “The occupancy of the 
apartment in a multiple dwell- 
ing of respectable families, de- 
cent men and women, and in- 
nocent and impressionable chil- 


| dren, is illegal.” 





DIGESTS OF RECENT OPINIONS 





RECEIVERSHIP—The appoint- | 
ment of a receiver is not a) 
remedial measure to which) 
an aggrieved litigant is en- 
titled as a strict legal right, 
but rests in the discretion of 
the court. 

—To warrant the appointment 
of a statutory receiver to dis- 
solve a corporation complain- 
ant must establish (1) busi- 
ness has been conducted at 
a loss (2) business is being 
so conducted and (3) busi- 
ness cannot be conducted in 
the future with safety to the 
public and advantage to the 
stockholders. 

—To warrant appointment of a 
custodial receiver pendente 
lite, it must appear such ex- 





treme relief is necessary to 

prevent impending irreparable} 

injury to the interests of 
complainant. 

Digested from a memorandum | 
by Jayne, V. C. rendered Feb. | 
25, 1947. In Chancery of New 
Jersey. Between Neff and Pro- 
gress, etc et al. For complain- | 
ant— Carleton B. Webb (Meyer | 
L. Casman of the Phila. Bar,| 
associated). For defendants —! 
Wicoff & Lanning (Kenneth H.| 


Lanning, appearing). 
| 


The appointment of corporate 
receivers, whether to accomplish 
a liquidation under the Cor-| 
poration Act or to serve in a! 
custodial capacity under the | 
inherent jurisdiction of this) 
court, is an important adjudi-| 
cation which is rendered with| 
supreme caution and only on} 
persuasive supporting  proof.! 
The designation of such re- 
ceivers is not a remedial meas- |! 
ure to which a litigant is en-| 
titled as a strict legal right. It’ 
rests in the discretion of the} 
court. | 


The bill herein was filed Dec. | 
2, 1946. It was supplanted by| 
an unverified amended bill on} 
Dec. 6. Both alleged that de-| 
fendant Progress has been and, 
is being conducted at a great) 
loss, but neither alleges its) 
business cannot be conducted 
with safety and advantage. 

To warrant dissolution of the 
company, complainant must 
charge and establish 3 essen- 
tials: (1) defendant has been 
operated at a loss (2) it is so 
operating and (3) it cannot be 
conducted in the future with 
safety to the public and ad- 
vantage to the stockholders. 

Counsel for complainant 
sought to invoke the statute 
R.S. 14:14-3. The appointment 
of a receiver to liquidate and 
distribute the assets of Progress 
is manifestly unwarranted. Nor 
does complainant sincerely seek 
such course. Rather does he 
seem to seek a custodial re- 
ceiver, essentially a preliminary 
injunctive expedient. 

To warrant the appointment 
of a receiver pendente lite, it 
must appear that such extreme 
intermediate relief is exigent; 
that is that there is impending 
irreparable injury to the inter- 
ests of complainant and con- 
sequent ‘urgency. 

Neither the proof submitted 
nor the conduct of complainant 
indicate such urgency nor any 
apprehension of such injury on 
complainants part. The appli- 
cation for a receiver was not 
made with the filing of the bill 
but by a petition on Jan. 21, 
1947. Defendant filed answer 
to the bill on Dec. 30, 1946 but 
replication does not appear to 
have been filed. The litigation 
stems from dissension between 
complainant and _ defendant 
Hammitt as to the management | 
of Progress and its  business| 
dealings with other corpora-| 
tions in which Hammitt is the) 
principal stockholder. The af-| 
fidavits do not disclose any im- 
pending irreparable injury to 
complainant such as to neces- 
itate appointment of a receiver| 
pendente lite. 

The order to show cause is| 
accordingly discharged, the) 
cause to proceed to final hear- 


; was not 


|June 10 with certified checks for 


ing without prejudice to com- 
plainants privilege to apply for 
such intermediate restraints as 
circumstances may occasion. 


OPTIONS — Where an option 
fails to indicate the type of 
deed to be delivered, the law 
implies a conveyance in fee 
by a bargain and sale deed 
free and clear of encum- 
brances. 

SPECIFIC PERFORMANCE 
Impossibility of performance 
and unforeseen contingencies 
are no excuses and offer no 
relief from the performance 
of contractual obligations. 

CONTRACTS — Time is not 
deemed to be of the essence 
unless the parties so agreed, 
or unless it follows from the 
nature of the transactions. 
Digested from an opinion by 

Egan, V. C. rendered Feb. 19, 

1947. In Chancery of New Jer- 

sey. Between Schwartz and 

Hoffman. For complainants — 

Gurtman & Schomer. For de- 

fendant—Joseph C. Glavin. 

Defendant leased certain 
premises to complainants for 
a period of five years. The 
lease provided: 

“The tenants shall have the 
option to purchase the prem- | 
ises in which the demised store} 
is located at any time during| 
the term hereof for the sum of 
$32,000 cash... ” 


On April 19, 1946 coment 
called at the office of defend-| 
ants attorney and offered $500} 
as a deposit on account of the! 
purchase price. Glavin said he|{ 
authorized to accept| 
a deposit on behalf of defend-| 
ant. Glavin then phoned Hoff-| 
man and informed him of com-! 
plainant’s presence and offer. | 
Hoffman insisted on $2000.) 


|Later that same day Hoffman|our aims. 


received a letter from complain-| 
ants stating they are taking up) 
the option for $32,000 and “en-| 
closed please find check for'| 
$500 as a deposit subject to! 
sales contract to be prepared.” | 

Glavin then prepared a con-| 
tract and submitted it to com-| 
plainants. The contract made} 
the conveyance “subject to such} 
facts as an accurate survey may) 
disclose, provided the same do 
not render the title unmarket-| 
able” and also subject to 4 
other conditions. Complain- | 
ant’s attorney then returned! 
the contract stating it would| 
be satisfactory if a provision 
be added that there were no| 
O.P.A. violations pending dis-| 
position. The parties named 
May 22 as the date when the 
contract would be signed. They 
then met at Glavin’s office and| 
the contract was offered with 
the addition subject to “O.P.A. 
violations, if any”. Complain- 
ants objected to this clause and 
defendant refused to remove it. 
No contract resulted. | 

Thereafter, defendant re-| 
ceived a letter from complain- 
ants’ present counsel stating 
the option was still being ex-|! 
ercised, that no formal contract 
was necessary, that they were 
proceeding with title examina- 
tion and on completion would 
arrange a closing date. 

On May 31, defendant re-| 
turned the $500 deposit with a/| 
letter stating the option had! 
been waived. 

Complainants’ counsel an- 
swered the option had not been 
waived, that they were insist- 
ing on performance thereunder, | 
and that they were ready, will-| 
ing and able to close the title | 
and pay the purchase price. | 

Defendant’s counsel then re- 
plied that the closing would be | 
on June 10, that the deed would 
contain the provisions of the 
contract, and that time would 
be of the essence. 

Complainants appeared on 
$32,000 and asked for a bargain 
and sale deed in fee without 
restrictions. After discussion 
defendant agreed to withdraw 





‘all the restrictions except “sub-}- 





| brances. 
|to indicate the title to beé 


|'seen contingencies are ! 


Klausner Advocates 
Advertising 


In a talk to the West Hy 
Bar Association at their 3 
President’s Dinner, Davi 
Klausner, the guest spy 
advocated advertising by 
organized Bar to protect 
practice of the law from jj 
encroachments. 


Calling his talk, “Problenj 
the Bar,” Mr. Klausner 53; 

“We must zealously pr 
our profession against 
competition by those who 
not licensed to practice 
Those who practice law ills 
ly advertise their legal actir 
in order to get business. Hz 
obtained a customer, they ; 
engage in their illicit 
Although the individual at; 
ey should not advertise, 
Bar collectively should ag 
tise the services rendered 
the lawyer and the danger 
acting without legal advice 
pays to advertise” should 
heeded by the Bar.” 


“Today, almost every 
business and profession ha; 
organization which protect; 
members, as well as the p; 
It generally has one or xy 
full-time employees who 
vote themselves exclusively 
its activities. The member 
those trades, businesses 
professions realize that vo 
tary committees do not § 
the time and effort which 
indispensable for the ace 
plishment of their purpose 
day. The legal profession xz 
likewise move forward with 
times. A representative 
Association or group of 
Associations ought to empiqi 
full-time executive — secre 
and such additional help 
may be necessary to effect 
There is much#% 
to be done and the volun 
assistance of the member 
the Bar is, of course, als 
sential.” 


tre 











ject to such facts as an ac 
ate survey may disclose, : 
vided the same do not ra 
the title unmarketable.’ 
Complainant’s refused to 
cept such deed and asks 
week’s extension in which 
make a survey, and tend 
the $32,000 in escrow. This 
refused and complainants ‘ 


,instituted this suit. 


Complainants were W 


‘their rights in refusing to 


ecute the contract. The op 
did not call for a contract 
deposit. On compliance 
the terms of the option, ! 


| were entitled to a bargain 


sale deed conveying a fees 
ple, free and clear of all end 
Where an option 3 


veyed, the law implies a¢é 
veyance in fee is to be 12 
free and clear of encumbra 

The negotiations toward 
contract did not result 2 
completed contract, hence 
was no waiver of the opti 
that regard. The offer % 
deposit was likewise no W2" 
it was merely an offer % 
something complainants * 
not obliged to do. 


Our 
principle that 
performance 


courts adhere ¢ 
impossible 
offers no ™ 


‘from the performance 0 ° 
'tractual obligations, and = 


par 


cuse for failure to perform 
loss, if any, to be sus® 
must be born by the party # 
whom the agreement has p# 

The notice served on ¢ 
7th fixing June 10 for © 
and making time of the e* 
was unreasonable. Time = 
deemed of the essence ys 
the parties so agree, or © 
it follows from the natu 
the transaction. The coz 
making time of the essence 
the arbitrary imposition © 
defendent and the pendidé 
uation did not call for 

Decree for complainant. 
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j (Continued from page 3) 
st Hy 
heir 3 : Any person entitled 
David thereto, upon complying with 


ne provisions of this act 
shall have the exclusive right 
_,. to perform the copy- 
righted work publicly fora 
Mprofit if it be a musical com- 
Mposition and for the purpose 
of a public performance for a 
profit Bieter 


Spe 
by 
otect 
mm il 


obleny 
rr sq 












) DIllirhe case was Herbert v. 
st UWMRanley Co., 229 Federal 340 
who @oig). There had been a public 
tice rformance of the plaintiff's 
W ill, and defendant had used 
acti cithout the permission of the 
S. Hay nintiff. However, the court 
hey 4 hesitant in giving relief to 
iY Uae plaintiff. 
il at@lirne court defined the word, 
ee ofit, as “a direct pecuniary 
a0@.rce to hear the perform- 
dered.” Since the patrons came 
aN gers 
as the restaurant to eat, and 
a ey paid only for the food, this 
i: rformance was deemed to be 
gratuity. 
ry tmmmThe plaintiff appealed from 
n hammis decision. In Herbert v. 
otectsimpanley Co., 242 U.S. 591 (1917), 
1e pugmme case came before the Su- 
or mammeme Court. 
who resounding blow was dealt 
Sively the anti-diluvian attitude of 
mbenfmmge courts and to the Rule of 
3SES rict Construction in sustain- 
it vogme the exceptions of the plain- 
not 3 f. 
thich #MThe late Justice Oliver Wen- 
ace Holmes defined the word, 
poses @™Mofit, very aptly. He said: 
sion x If the rights under the 
With @opyright are infringed only 
tive by a performance where 
Of H™money is taken at the door, 


hey are imperfectly protected 

The defendant’s per- 
formance is not eleemosynary. 
It is part of a total for which 








a Mortgage ;. 
/FOR LAWYERS 


For the convenience and 
Profit of Members of 
the New Jersey Bar 










Approved Subscribers to this 
Service obtain: 
Complete processing of mort- 
g2ge applications. 











Privilege to close mortgages on 
our behalf. 
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| Struction of copyright law. An! 


In Re Infringement of Music 


the public pays, and the fact 

that the price of the whole is 

attributed to a particular item 
which those present are ex- 

pected to order, is not im- 

portant... If the music did 

not pay, it would be given up. 

If it pays, it pays out of the 

public’s pocket. Whether it 

pays or not, the purpose of 
employing it is a profit, and 
that is enough.” 

“Strict Constructionism” was 
down, but not altogether out. 
The final blow came nearly a 
decade later. 

Jerome H. Remick heard a 
song which he had copyrighted, 
on the radio. Since this was an 
unauthorized performance, he 
brought a suit for damages 
against the radio station. 

The case was Jerome H. Rem- 
ick & Co. v. American Automo- 
bile Accessories Co., 298 Federal 
628, (1924). There was no ques- 
tion that the defendant profited 
by the performance, and that 
the song had been used without 
the permission of the plaintiff. 
However, the court was hesitant 
in granting relief. 

The court refused to sustain 
the plaintiff’s case because it 
was not satisfied that the per- 
formance of the plaintiff’s song 
had been “a public perform- 
ance.” The court took judicial 
notice of the definition of pub- 
lic performance in “Funk & 
Wagnall’s Standard Dictionary.” 
The definition was that to con- 
stitute a public performance, it 
must be “.. . before an audience 
or spectators.” 


Justice Hickenlooper, in 
handing down the decision of 
the court, said, “There must be 


Judge Drewen to Be 
Feted at North 
Hudson Bar Dinner 


The North Hudson Lawyer’s 
Club will hold its Thirty-second 
Annual Dinner at the Swiss 
Town House, Union City, on 
March 27th at 6:30 P. M. The 
guest of honor will be the Hon- 
orable John Drewen, Judge of 
the Hudson County Court of 
Common Pleas. Invitations have 
been extended to the State 
Judiciary and many members 
thereof have indicated their in- 
tention of attending. 

The ticket committee for the 
Dinner consists of Lewis W. 
Vanderbach, Charles J. Weaver, 
Samuel W. Zerman, Albert L. 
Zorn, Joseph L. Freiman, Cyril 


George J. Kaplan, Lawrence 
Wolfberg, John R. Kelly and 
Peter Daghlian. 


Aviator Is Fined For 
Ruining Sport of 
Duck Hunters 


Do you wanna scare a duck? 

If you do, keep far from the 
jurisdiction of Judge Thomas M. 
Madden who presides over the 
U. S. District Court in Camden, 
N. J. 

Judge Madden, probably feel- 
ing that ducks flew before men, 
upheld the prior claim of ducks 
to the air and fined an aviator 
$25 for driving them from the 
blinds on the Salem marshes. 

The flier was charged with 
“unlawfully stirring up migra- 
tofy waterfowl by means of an 
aircraft.” 

The offense occurred last 
October when the pilot was giv- 
ing a flying lesson. Complaining 





. an audience congregated | Witnesses were four indignant 


for the purpose of hearing that 
which transpires at the place of 
amusement.” 

Therefore, because there was 
no audience in the studio, the 
case was dismissed. 

An exception was taken, and 
the case on appeal was Jerome 
H. Remick & Co. v. American 
Automobile Accessories Co., 5 
Federal 2nd 411, (1925). 

The upper court reversed the 
decision, and thereby removed 
the last vestige of strict con- 


extremely sound and liberal def- 
inition of public performance 
was given by Justice Mack. He 


duck hunters who didn’t get a 
bird among them. 

The quartet said the flier flew 
as low as 25 feet over the 
marshes for a half an hour and 
so ruined the day’s sport. They 
also alleged he even rounded 
the ducks up in the air and 
chased them from sight. 

Judge Madden, in 


Royal Canadian Air Force, had 


been hurt in a Canadian plane, 


crash as a result of trying to| 


shoot ducks and geese from a/ Stitution of suit. (R. & A. of L.) 
| A-286 MacCay. To make the 


plane with a pistol. 
“Sometimes I think there are 





said: 
‘ Performance is _ no _ less 
public because listeners are 
unable to communicate with- | 
in an inclosure, or gathered | 
together in some _ open 
stadium, or park, or other| 
public place. Nor can a per-| 
formance, in our judgment, be| 
private because each listener | 
may enjoy it alone in the} 
privacy of his home.. The| 
artist is consciously address- 
ing a great, though unseen, | 
and widely scattered aud- 
ience, and is, therefore, par- 
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not enough people left who are 
close enough to nature,” the| 
judge added. 





— —— 
ticipating in a _ public per- 

formance.” 

Thus, with the end of strict 
interpretation of statute, com- 
posers and authors had a sound, 
and strong law, upon which 
they could base their suits for! 
infringement. 

The rule to strictly construe 
statutes was superseded by the 
Rule of Reasonable Construct-| 
ion. This rule prevails today. 
Justice Day laid down the prin- | 
ciples of this rule in Bobbs-Mer- 
ril Co. v. Strauss, 210 U. S. 339, 
(1908). He said: | 

“ The Copyright Statutes 

ought to be reasonably con-| 

strued with a view to affect- 
ing the purposes intended by 

Congress. They ought not to 

be unduly extended by judic- 

ial construction to include 
privileges not intended to be 
conferred, nor so narrowly 
construed as to deprive those 
entitled to their benefits of 
the rights Congress intended 
to grant.” | 

The doctrine is fair, and it 
certainly merits adherence. It 
is too bad that such a sound 
rule was retarded so long, but it, 
is encouraging to know that this | 
rule is recognized today. 
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J. McCauley, Wilfred G. Mango, | 


t. | gage 
imposing | 
sentence, recalled how his bro-} 
ther, while in training with the} 


‘examination of public records! 


|division of district courts that 
'the plaintiff shall pay a sum- 


LEGISLATIVE NEWS 





Law 

Governor Driscoll has signed 
the fqllowing bill. 

S-22 Chap. 10, Feb. 24. Makes 
Saturday a bank holiday 
throughout the year. 

Executive 

Governor Driscoll sent the 
following nominations to the 
Senate: 

Joseph L. Smith, of Newark, 
to be Judge of the Circuit Court, 
to succeed himself. 

Executive Session 

In Executive Session of the 
Senate, the following nomina- 
tions were confirmed: 
| Harry Heher, of Trenton, to 





|be Justice of the Supreme 
|Court, to succeed himself. 
Assembly 


The following bills were in- 
troduced when the Legislature 
convened on March 3rd. 

A-26 Herrmann. To amend 
the Workmen’s Compensation 
Act; eliminates the section con- 
cerning inguinal hernia. (Jud.) 

A-93 McCay. To provide that 
where a residuary devise or be- 
quest is made to two or more 
persons and one or more of the 
residuary devisees dies before 
the testator, that it shall be 
divided among the remaining 
living devisees. (R. & A. of L.) 

A-162 Sanderson & Cozzoline. 
To make changes in the sched- 


ule of costs in the small claims 
division of district courts. (R. 
& A. of L.) 

A-198 Brescher. To clarify 


| the procedure in settling fiduci- 
aries’ accounts in Orphans’ 
Courts. (Bank.) 

A-247 McCay. To permit the 
enforcement of delinquent in- 
stallments of personal property 
tax at any time during the 


year; makes such installments 
a “debt” and basis for a civil 
suit. (Tax.) 


A-265 Artaserse. To provide 
that where real estate is sold 
subject to existing mortgage the 
purchaser shall not be deemed 
to have assumed the debt se- 
cured by such existing mort- 
except where _ specially 
agreed to in writing. R. & A. 
of L.) 

A-273 Manley. To make mail- 
ing instead of delivering to a 
client an attorney’s bill for ser- 
vices sufficient before the in- 





tax imposed under the Finan- 
cial Business Tax Law of 1946, 
(Chap. 174) a “debt” instead of 
a lien. (Ways & Means) 
A-288 McCay. To make it 
a misdemeanor for a public of- 
ficer to refuse to permit the 


in his office except under cer-| 

tain circumstances. (Jud.) 
A-294 Zangara. To provide 

that in actions in small claims 


mons fee of $1, plus additional 
defendant service and mileage 
fees. (Jud.) 

A-297 Herrmann. To make 
all occupational diseases caused 
by circumstances of employ- 
ment compensable under the 
Workmen’s Compensation Act. 


A-298 Herrmann. To provide 
that notice of occupational dis- 
ease must be given the employ- 
er within five months of the 
date of the first manifestation 
of such disease, under the 
Workmen’s Compensation Act. 
(Jud.) . 

A-299 Herrmann. To fix the 
statute of limitation in filing 
workmen’s compensation peti- 
tions in cases of compensable 
disease at two years after the 
date when the disease first 
manifested itself. (Jud.) 

A-300 Herrmann. Compan- 
ion bill to A-299. Concerns the 
filing of petitions in compen- 
sable diseases under the Work- 
men’s Compensation Act. (Jud.) 


A-305 Russell. To permit 
corporations to do business un- 
der firm or trade names. 
(Corps.) 

A-306 Miller. To enable in- 
digent employees to obtain 


transcripts in workmen’s com- 
pensation appeals. (Jud.) 

A-319 Howell. Companion 
bill to A-321. To exclude the 
clause covering inguinal hernia 
in the Workmen’s Compensation 
Act. (Jud.) 

A-320 Howell. To make all 
occupational diseases which are 
contracted in the course of em- 
ployment compensable under 
the Workmen’s Compensation 
Act. (Jud.) 

A-321 Howell. To regulate 
compensation in hernia cases 
under the Workmen’s Compen- 
sation Act. (Jud.) 

A-325 Peel. To provide for 
the appointment of special ad- 
ministrators ad litem in suits 
in the Orphan’s, Prerogative 
and Chancery Courts where no 
personal representative has 
been appointed for the estate 
of a decedant whose personal 
representative would be a pro- 
per party to any suit. (Ways & 
Means) 

A-330 Widnall. To make in- 
curable insanity a ground for 
divorce. (Jud.) 








(Jud.) 
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LEGAL NOTICES' 


STATE OF NEW JERSEY 
JEPARTMENT OF STATE 


LEGAL NOTICES LEGAL NOTICES 


STATE OF NEW Bot 
DEPARTMENT OF 


LEGAL NOTICE 





STA’ } y 4 STATPD OF NEW yt tf 
DEPARTMENT OF STATE < c , 
CERTIFICATE OF DISSOLUTION Dep CATES OF = 
To all to ‘whom these presents may come,| To all = whom these presents ‘may come, | To all to whom these presents may ‘come, whom these presents may ‘come 
tREAS, It appears to my satisfac- 
duly authenticated h 
voluntary dissolution 


thereof by the a a nt of all the 


ited offic 
ORTH. FIFTEENTH CORP. 
a corporation of og State, whose principal 


pw authenticated 
voluntary dissolution 
thereof by the we consent of all the 


posit in 
RONE C ORPORATION 
a corporation of this State, 


de ‘poalted in ~ “office, 
T 


a corporation of this State, 


office is situated at No. re corporation of this: State, 


the ja «, ani ate 





the Town of Bloomfield. 


upon widae process may be served), upon whom process may be served), 


Ce a of Title I 
: hos complied with the requirements of Title 


of ins Certificate of Dissolution. 
NOW THPREFORE. 





Certificate of Disso- 


n. 
NOW THEREFORE, 
Secretary of sdished 


4: 


did on the Fourteenth 


executed and attested consent 
dissolution of said 
stockholders thereof, 

















“one ‘thousand nine "Seca | 

















DEPARTME 
CERTIFICATE OF ) 
presents may come, 
these wae may “come, 
duly authenticated 








y the ee consent of all the 


y the unanimous consent of all the 


»site in 
NORTH SIXTPENTH © 
a pornoret on of this State, 


a ES, . my aie Sts ate, 





the city was? Ne Ladoga? 


requirements of Title 


os with the requirements of 





gcorvtary of State did on the Fourteenth 


executed and attested consent 
stockholders thereof, 


voll a of. said corporation 
stockholders thereof, 





























care at ARTMENT OF 








Cr 














y the nnanimous consent of 


al . A ae | 
ear ar nd answer the bali of], 
or _ bef ore the 31st day | , 




















































Sal v ratore. canes. 





























































y the nnanimons consent « 








at the Court House, | 
. as 
























vy gi Now THERT FORF 
Execntors of the last Will ~ 





1 andited and stated by the 
e and — for settement to the 
Connty of Essex on 
n ne, ge March next. 





degrees 35 minutes Fast 25 








stockhe Vers therna?. 


PRER 
RANCIS JAMPS SULLIVAN | ° 


F 
— < . CHER law 
RIKER yy vote & SCHERER, Proctors TESTIMONY WHFRFOF } Bleck @ on the sfore- 




















Testams mt re MOLLY 
ae and stated by the 





together with the costs of this S| ts 


THE CREMITORS. OF 00. 
SPATZ NOV Y AND SPECIALTY i 
— outs INC Lynch & Maloney, thence north eighteen 


utes east eighty-one hundredths 





face of the iron column standing 
premises of the party of the second part: 
southerly along the 


y line of Springfield 
place of Beginning. 


Louis s cot 
of its entire estate in trust for the ben- 


Revised Statntes of PERCELY, deceased. 





on the application 


novelty items and 
hereby given that the of the undersigned, Executor of said de- 
i Fxeentor of the last Will 


EUGENE CARROLL, 


ar + 


cath or affirmation, 
and demands against the es- 
tate of said deceased, withi 


must be presented at as and located at "lee. 62-64 Spring. | 


&0 Park Place, New- 


J. 
ark, N. J. within three months from the approximately ‘amount of the Decree 


of the Connty of 
barred from prosecuting or recovering the 
same against the eee 
JULIUS Y. KRILL, 

339 oe Avenue 


N. 
27, Mar. 6, 13, 20, 27. 


“a dividend of said 





Da ted : 1947. . 
THE HOWARD SAVINGS INSTITUTION 
RINGHAM, Procter 

ae Broad agp d 








| Public's Right to Cou 
Is Upheld in Bill 


Practice of Discouraging 
ployment of Attorney Is 
Target of Legislation 


Albany, N. F. (CCNS) — 3 
to prohibit public officials 
employees from advising aga; 








eee 


tex 








employment of attorney; 








matters pending before ty 

















have been introduced in y 











houses of the State Legisla 
The measures were Offere 











the instance of the Law Ref; 
committee of the New Yorkgq 











Bar Association. They would; 














a new section to the Py 









































Officers law, reading as folly 











| Text of Measure 








“No officer, agent or emply 








of any department, commi 
board, bureau or other age 
of the state or any political ¢ 
division thereof, or any pu 
authority, public benefit cory 
ation, or other public corm 
tion or district in the sy 
shall counsel or advise any 

son, firm or corporation, not 
seek the services of an attory 
at-law, or shall indicate to, 
person, firm or corporation { 
the retainer of an attorney. 









law will be detrimental to s 
person, firm or corporation, 
or in connection with, any m 




















iter or transaction now or he 














| after pending before him 
them.” 












Violation of this prohibit 








is made cause for reprima 















suspension, removal or discha 
in the discretion of the autho 
vested with disciplinary po 




















over such officer, agent or 












_ ployee. 
Governorship Succession 










The Georgia political str 
now raging calls attention to 
fact that its problem could a 
anywhere. State constituti 
|generally do not provide 
succession where a_ gover 
-|elect dies. Several bills 4 
been introduced and _ refe 
to the Judiciary commit 
in both houses of 
legislature which would am 
the New York constitution 
prevent the occurence of 
| problem here. 
All bills provide that 
"| the death of a governor-elect 
| lieutenant governor-elect & 
serve as governor for thet 
for which the governor-# 
was elected. 

The Hammer-Graci Dill : 
a step farther, and provi 
that if the lieutenant gover 
elect also dies before tat 
office, the office of gover 
and the duties of lieutenant # 
ernor, shall devolve upon 
temporary president of the$ 
ate or his successor until 
vacancies can be filled by ¢ 
tion. 


Maine Seeks Law Sch 


Augusta, Me. (CCNS)—A 
calling for an appropri 
$35,000 annually for the 
Wo fiscal years for the &§ 
lishment and maintenance 
law school at the Univer 
Maine has been introduce¢ 
the Maine legislature by 
James B. Perkins, Boot! 
Harbor Republican. 














b*] 





ESTATE OF JOHN A. 





ceased. 

Prrsvant to the order ef CRAM: 
BECKER, Surrogate of the Cont? © 
sex, this day made, on the arr ¥ 


the undersigned, Admigistratrix 
deceased, notice is hereby ¢ 

‘reditors of said deceased, to © 
subscriber under oath or affirmatio® 
claims and demands against the ws 
said deceased, within six months '*™ 
| date, er they will be forever bare 
| prosecnting or recovering the same 





















































the anbseriber. _— 
j MADELINE G. GERE4SY 
WILLIAM OSGOOD MORGAN, ‘Proetit 











744 Broad Street 
Newark J. 
L.J.—Feb. 6, 13, 20, 27, Mar. & 


ESTATE OF WILLIAM 0. KUEBLE 


ceas 

NOTICE OF SETTLEMEST | 
Notice is hereby given that the 
| of the subscribers, Trustees under, 
| Will and Testament ef WILLIAM 0 
| LER. deeased, will be andited and 
the Surrogate and we = for 
the Orphans’ Court of the Cor ¢ 
op Tuesday, the 18th day of “Mar 







































Dated: Febrnary 10, 1947. 
CAR 8. KUPBLFR coves 
EST SIDE TRUST YER. 













CARPENTER. GILMOUR & DW 
Proctors 






} Soadeomes?, Street 
ersey © ° . . 4 
L.J.—Feb. 18, 20, 27, Mar. 6, 13 















‘gN.J.L. J. Index Page 83 





















Sun 
J “violence is not extreme cruel- 
Z } ; where, as here, the injury, 
any, was slight and the 
act was committed under cir- 
‘cumstances which do _ not 
ornish reasonable apprehen- 
sion that continued cohabi- 
ation would be attended with 
further injury. 

Held, proofs do not establish 
jeleterious consequences, or 
pasis for reasonable appre- 
nension of further injury, 
hence petition properly dis- 
missed. 






Is 















Digested from an opinion by 
rskie J. rendered Feb. 3, 1947. 
J. Court of Errors and Ap- 
mecls. Stutz v. Stutz. For ap- 
Nant — Ford & Taylor (L. 
aniey Ford, of counsel). For 
pondent — John J. Deeney. 
ippellant wife sued her hus- 
ind for divorce on the ground 
extreme cruelty. The alleged 
of cruelty are that he 
led her vile names, that he 



















NY Mammoked her and evicted her 
Not fi>m their home and that he 
tornm@ilireatened to kill her if she 
tO @murned, by reason of all of 
On thich her health was affected 
ney-@lmd her life rendered wretched. 



















enerally stated, “extreme 


‘ion, elty” aS used in our Divorce 
1y mammt, is “such cruel conduct as 
YY haliMdangers the safety of the 
him son, or the health of the 


prieved party, either actually 
ficted or reasonably appre- 
ded. The court in each case 
mst look into the effect of 
p alleged misconduct on the 
ntal and physical condition 
ame the spouse, whether it was 
Mibstantially deleterious, and 
faliowed to continue would it 
Mesonably become so. 

The wife’s complaint that 
p was called vile names is not 
roborated and even her alle- 
ions do not say he accused 
of infidelity. 

The single act of cruelty as to 
ich corroboration was offered 
s that of June 28, 1944, where- 
it is alleged he attempted 
choke her in the bedroom 
ile his father, sister and 
Dther-in-law were seated in 
p living room, with the door 
ween the two rooms open. 
e corroborating testimony by 
P father and sister is that 
py did not see the choking 
t that appellant came run- 
hg out of the room exclaim- 
, “Did you see that. He tried 
choke me”. It is admitted 
Bt at this time the parties 
re arguing over whether the 
pellant should accompany 
endant’s father to Pittsfield, 
. against defendant’s wish- 
None of those present ap- 
ently deemed the choking 
Hiciently violent to come to 
P aid of the wife, and she 
bwed no physical marks of 
P assault. 
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New York and New Jersey 
Bank & Insurance Stocks 
Building & Loan Shares 
Mortgage Certificates 
OELLNER & GUNTHER, Inc. 


1 Clinton St., Newark 2, N. J. 
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| Jacobson & Goldfarb 


REALTOR 
SPECIAL APPRAISAL SERVICE 
MORRIS GOLDFARB 


emler: American Institute of Real 
Estate Appraisers 


65 Madison Av., Perth Amboy 
Tel. P.A, 4-4444 























APPRAISALS 


Every Court and Judicial 
Tribunal, as well as in 
Inheritance Matters, our || 
appraisals are accepted. 
or more than half a cen- 

our own records are 
Complete. 


lwis Schlesinger Company 


Essex Bidg., Newark 2, N. J. 
MArket 2-6500 













| The proofs further show that 
| the next night defendant called 
{upon his wife at his sister’s 
|home where she stayed over- 
{night prior to the trip to Pitts- 
|field and asked her to return, 
which she refused to do. There- 
after appellant went out with| 
defendant several times and) 
“he was very nice to her.”| 
On several occasions, when! 
passing their home, she would,) 
on his request, join him on the) 
porch and they would talk. On) 
each occasion he asked her to} 
come home and she refused. He 
had ample opportunity to harm| 
her if he were so disposed but! 
on the contrary his conduct was'| 
that of a repentent husband. 


A single act of personal vio-| 
lence is not extreme cruelty 
where, as here, the injury, if| 
any, was slight and the act 
was committed under circum- 
stances which do not furnish 
reasonable apprehension that 
continued cohabitation would 
be attended with further injury. 
This court is satisfied that the 
proofs fail to establish the de- 
leterious consequences claimed 
by the wife and that they fail 
to establish a basis for reason- 
able apprehension of further 
injury. The contrary appears to| 
be true. The wife did not fear! 
for her safety and the single) 
corroborated act of cruelty was 
insufficient to entitle her to a 
divorce. 

The decree dismissing her 
petition is affirmed. 


ESTATES—An allowance to a/ 
widow for maintenance and 
litigation expenses under R.S. 
3:2-29 pending her contest of 
the alleged will of her hus-| 
band is in the discretion of | 
the court and the power is 
to be sparingly exercised, on- 
ly in cases of proved neces- 
sity. 

Digested from an opinion by) 
Heher, J. rendered Feb. 3, 1947.) 
N. J. Court of Errors and Ap-| 
peals. In re Estate of Phillips. 
For appellant — Benjamin M.| 
Ratner. For executors and 
trustees — Hannoch & Lasser, | 
Herbert J. Hannoch of counsel.| 
For administrator pendente) 
lite—Samuel Kaufman. 

The widow of deceased made} 
application under RS. 3:2-29,| 
for an allowance for her sup-| 
port out of the income of the} 
estate, and for such further} 
allowance out of income or! 
corpus aS may be necessary to 
meet expenses incurred and to 
be incurred in conducting a| 
contest of the probate of what) 
is alleged to be the will of her| 
husband. The order under re-| 
view denied her application. | 

This statutory function is in 
its essence discretionary, con-| 
trolled by the policy of the) 
enactment and its purpose. The| 
enactment implies fair grounds| 
for the contest and a measure| 
of need as conditions prere-| 
quisite to the exercise of the 
power. The design was to en-| 
able an inquiry into the val-| 
idity of the purported will,| 
which, for lack of means, could 
not otherwise be had. The) 
power is to be sparingly exer- 
cised, only in cases of proved) 
necessity, for the allowance of 
maintenance is without regard 
to the ultimate outcome of the| 
contest and apparently with- 
out obligation of reimburse-| 
ment. There was no proof of) 
such need here. The widow’s| 
means are sufficient to call for| 
denial of the application. If it} 
should be demonstrated that) 
there was reasonable cause for) 
the contest, she may have re-| 
imbursement for expenses rea-| 


|sonably incurred in prosecuting/tinue the general practice of 


the contest. 
Affirmed. 


LAW BOOKS 


BOUGHT — SOLD — BXCHANGED 
COMPLETE Lea aes SINGLE 


SETS — BOOKS REBOUND 
Clark 








Boardman Co., Ltd. 


11 Park Place, New York, N. Y. 




















{mortgage covered a large tract 


| file answer. 


REeter 2-25464 
————————— 


NEW JERSEY LAW JOURNAL, THURSDAY, MARCH 6, 1947 


DIGESTS OF RECENT OPINIONS 
7ORCE — A single act of 


ee ee ee re 


FORECLOSURE—Where a tract 
has been subdivided into lots, 
the sheriff should offer the 
land for sale in parcels, selling 
only such lots as are neces- 
sary to produce the money 
due on the mortgage. 

— Where a subdivided tract 
has been sold in bulk, court 
will order resale in parcels 
upon proper security being 
posted for the amount bid on 
the bulk sale. 

Digested from an opinion by 
Bodine, J. rendered Feb. 3, 1947. 
N. J. Court of Errors and Ap- 
peals. Seibold v. Lake Inter- 
vale. For appellants—Abraham 
M. Herman. For respondents— 
Oliver K. Day. 


This is a foreclosure suit. The 





of land divided into lots. The 
appeal is from an order entered 
in the Court of Chancery, which 
among other things confirmed 
the sale of the property made 
by the sheriff of Morris County 
on July 30, 1945. 


The bill was filed on Oct. 20, 
1944 and there was a decree 
Pro Con. The present appellants | 
filed a petition setting forth 
that certain of the lots were 
held for the benefit of other 
persons and that complainant 
had agreed to accept defend- 
ants’ pleadings as of time but 








PRACTICE — Where the verdict 
indicates the jury compromis- 
ed the issue of liability, the 
error taints the whole verdict 
and a new trial on all issues 
is required. 

Digested from an opinion by 
Eastwood, J. rendered Feb. 18 
1947. N. J. Supreme Court. Stal- 
ter v. Schuyler. For plaintiff— 
Matthews and James (R. C. Mat- 
thews) For defendant — Paul 
Colvin. 


This is an automobile negli- 
gence case. By stipulation plain- 
tiff’s damages were fixed at 
$432.12 and defendant’s dam- 
ages at $225. The evidence as to 
liability was in sharp conflict. 
The cause was submitted to the 
jury. The jury returned a ver- 
dict of $300 in favor of the 
plaintiff. A conversation then 
ensued between plaintiff’s coun- 
sel and the Sergeant-at-Arms, 
in the presence of the jury, in 
which counsel stated the ver- 
dict was unsatisfactory, and 
that the jury should return a 
verdict for the stipulated dam- 
ages or not at all. The jury 


|again retired and returned the 
|}same verdict of $300 for the 


plaintiff. Plaintiff moved to set 


















Page Seven 

Bankruptcies 
CARMIGNANI, Jr., August Joseph, 435 
Commonwealth Ave., Trenton ; vol. ; 


liab. $2,085.00; assets none; refr. Weel- 


ans; soir. Felcone & Felcone; 2-25. 

DURIE, Mary Cimino, 205B Ist Ave., 
Asbury Park; vel.; liab. $4,913.00; 
assets none; refr. Weelans; solr. Alvin 
Newman ; 3 

EASTERN Dairy Machinery & Supply Corp. 

Park St., ordentown; invol.; refr. 

Weelans; solr, Sidney W. Bookbinder; 
2-26. 


KOVALCHENKO, Alexis, somtimes called, 
Alex Kovalchenke, 47 Eleventh Ave., 
Nwk.; vol.; liab. $72,796.62; assets 
$90.00; refr. Schenck; solr. David H. 
Yoneff; 2-25. 

SALVO, SANTO J., Cedar St., 
vol.; liab. $8,427.00; assets 
solr. John B. Mirskelly; 2-27. 

SMITH, Clifford 425 
Ave., Plaintield; vol.; liab. $1,422.26; 
assets $1,250.00; refr. Weelans; solr. 
Philip H. Moskoevitz; 2-27. 

TANNENBAUM, Gustave, 241 8S. Clinton 
St., East Orange; vol.; liab. $72,896.62; 
assets $200.00; refr. Schenck; solr. 
David H. Yoneff; 2-25. 

TANNENBAUM, Nathan, 94 Dewey St, 
Nuk: wel; b. $91,171.62; assets 

$200.00; refr Schenck; solr. David H. 

Xonneff; 2-25. 


Millville ; 
$84.00; 


Willard, Parkside 


New Jersey Realty 
Elects Officers 


John C. Thompson, President 
of New Jersey Realty Title In- 
surance Company, announced 
that John M. Boland was elect- 
ed Treasurer; Maurice A. Silver, 
Title Officer; Robert M. Dix, 
Vice President; Lawrence S. 





aside the verdict and have judg- 
ment entered for the stipulated 
damages; or in the alternative | 
for a new trial as to damages 





had proceeded to final decree. 


A rule to show cause was} 
issued and on June 14, 1945, the} 
decree Pro Con and final de-| 
cree thereafter issued were 
opened so that petitioner could | 
In the meantime, | 
there had been the sale regerred | 
to. How the order under appeal 
became necessary is not clear. 

Respondents suggest that if 
this court is of the opinion 
that the cestuis should be made 
parties defendant and that a 
resale in inverse order of alien- 
ation be decreed, then the com- 
plainant’s should be secured in 
their bid of $9,000 by a proper 
bond as was done in Avon V. 
Finn 56 N. J. Eq. 808. 


In the Finn case there was 
a land development. Some of 
the lots had been sold. There 
was a sale in bulk. Vice Chan- 
cellor Emery said: “I think that 
a resale should be made in 
order to give an opportunity to 
sell in parcels, but this resale 
should only be upon proper 
terms as to securing complain- 
ant. The property as now sold 
has produced the entire amount 
of complainant’s decree and 
while it seems probable that a 
sale in parcels would produce 
more than a sale in bulk, and 
this method should have been 
first tried, . . . the complainant 
should not be put to the risk, 
that on the resale in parcels 
the property will bring less 
than her decree with all costs 
and interest.” 

The sheriff in the instant 
case should have, in the first 
instance, proceeded in the above 
manner. 

The question as to parties is 
not properly before the court. 
It should be settled, however 
by proper proceedings so that 
the title at foreclosure sale may 
be certain. 

Decree reversed to the end 
that, upon properly securing 
complainants in their bid such 


further proceedings may be 

taken not inconsistent with 

this opinion. 

Reversed with costs. 
Announcement 


The firm of Fast & Fast an- 
nounce the removal of their 
offices to 24 Commerce Street, 
Newark 2, where they will con- 


the law. 


oLAW PRINTERS « 
130 CEDAR ST. NEW YORK 








;ment in favor of the plaintiff 


only. Defendant moved to set 
aside the verdict and have a| 
new trial as to damages and| 
liability. The trial court set aside 


the verdict and entered judg- | 


for $432.12 and defendant ap-| 


peals. | 


The verdict of $300 in disre- | 
gard of the clear instructions of | 
the court that the damages had | 
been stipulated at $432.12 and_| 
the bringing in of the same ver- 
dict after the colloquy with the | 
Sergeant-at-Arms, makes it ap- 
parent that the jury returned a} 
compromise verdict on the fund- 
amental issue of liability. The 
verdict of $300 constituted a 
decision on the part of the jury 
to compromise the issue of lia- 
bility. It was therefore improper 
for the court to set aside the 
$300 verdict and enter a judg- 
ment for the stipulated sum. 


Comparative culpability is not 
a part of our law. A compromise 
verdict on the question of lia- 
bility exhibits error tainting the 
whole verdict and a new trial of 
the entire issue is required. 

Reversed and a venire de novo | 
awarded on all the issues. | 





NUISANCE — One who creates 
a nuisance remains continu- 
ously liable for damage at-| 
tributable thereto. 

—The negligent damaging of a 
directional sign causing it to 
obstruct the public highway 
constitutes the creation of a 
nuisance, 
Digested from a per curiam} 

opinion rendered Feb. 3, 1947. 

N. J. Court of Errors and Ap- 

peals. Ross v. O’Keefe, et als. 

For plaintiffs respondents: 

Starr, Summerill &  Lloyd.| 

(Frank T. Lloyd, Jr., of coun-| 

sel). For defendant—appellant: | 

Carroll & Taylor (Walter R.! 

Carroll, of counsel). 
The infant respondent, on 

Nov. 23, 1944, while lawfully! 

crossing a public highway in 

the night time, tripped and) 
fell over a damaged directional | 
sign constructed at or near the 
curbline. The damaged condi-| 
tion of the sign and its re- 

Sultant dangerous position on 

the highway was caused, ad-| 

mittedly, by negligence charge- 
able to appellant occurring on 





Hickey, Assistant Title Officer; 


|and Walter A. Sprouls, Assistant 


Title Officer of the Company. 


Announcement 


Edwin J. Kennedy of the New 
Jersey Bar has entered into a 
law partnership at Sarasota, 
Florida, with Thos. W. Butler, 
under the firm name of Butler 
& Kennedy. 








—_ 


Oct. 3, 1944. In the intervening 
period appellant did nothing to 
cause the sign to be repaired 
or removed. 

The jury entered verdicts for 
respondents. Appellant contends 
the trial court erred in refus- 
ing to grant motions for non- 
suit and for directed verdict. 

Appellant’s argument is that 
his negligence was not the na- 
tural and proximate cause of 
the injuries; that he owed no 
duty to respondents except to 
abstain from wilful injury; that 
the act of negligence was re- 
mote, 51 days having elapsed, 
and therefore he may not be 
held reasonably to have fore- 
seen or anticipated the injury. 
Appellant also suggests the 
duty of a third party to re- 
pair or remove the sign, the 
failure of which is an inter- 
vening cause excusing him from 
liability. 


But appellant misconceives 
the situation. The obstruction 
in the highway was a nuisance 
admittedly created by appel- 
lant’s negligence. While it re- 
mained he was continuously li- 
able for damage attributable 
thereto. The trial court cor- 
rectly denied his motions. 

Affirmed. 





FOREIGN ATTORNEYS 


MEXICAN ATTORNEY 


Registered with Mezican Coneulate 
Graduate 0. 8. Lew School 
Meagican Immigration Cases 


Luis Rojas de la Torre 


50 East 42nd Street, N. Y. 
MUrray Hill 2-0780 














MEXICAN LAWYER 
Registered with Mezican Consulate 
LORENZO J. ROEL 
149 BROADWAY, NEW YORK 
BArclay 7-4796 














‘BURPO COMPANY 
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STREET, NEWARK,N.4J. 
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COURT NOTES: 


Civil 


Tuesdays—Orphans Court. 
Motions addressed to actions at law are heard on Fridays by 


December Term, 1946 


Date Judge Duffy Judge Ziegener 
Mar. 7 Motions and Miscellaneous Orphans’ Court 
“4 14 Orphans’ Court 
+ 21 Motions and Miscellaneous Orphans’ Court 
ai 28 Motions and Miscellaneous 


ESSEX COUNTY COURT OF COMMON PLEAS 
Criminal 


Actions at Law 


Week of Mar. 10 Judge Hartshorne Judges Conlon and Flannagan Judge Naughright 
Week of Mar. 17 Judge Conlon Judges Flannagan and Hartshorne Judge Naughright 
Week of Mar. 24 Judge Flannagan Judges Hartshorne and Conlon Judge Naughright 
The Civil Part Schedule is as follows: 
Mondays—Miscellaneous motions and appeals. Wednesdays—Sentences. 


Thursdays—Special Sessions Trials 


Judge Naughright. 


HUDSON COUNTY COURT OF COMMON PLEAS 


Schedule for Fridays 


Judge Drewen 
Arraignments and Sentences 


Arraignments and Sentences Motions and Miscellaneous 


Arraignments and Sentences 


Arraignments and Sentences Orphans’ Court 





| BURLINGTON COUNTY 
ATLANTIC COUNTY Supreme and Circuit 


Supreme and Circuit ‘Hon. Albert E. Burling 


Hon. Albert E. Burling : 
iiiaic contemen Steve 1%. | Trials, date to be announced. 


Cit: 
BERGEN COUNTY 
Supreme and Circuit 

Hon. J. Wallace Leyden 

High number reached 

Weekly call—390. Supreme and Circuit 

Daily call—371. |Hon. Samuel H. Shay 
Motions—First and Third Friday Hon. Albert E. Burling 

of each month while at Circult.; Motions—First and Third Fri- 


| 


| days. 


Common Pleas 
|Hon. Charles A. Rigg 
|Motions every Thursday. 

CAMDEN COUNTY 


Common Pleas 
Hon. Herman Vanderwart 
High number reached, 
Weekly call—130. 
Daily call—101. 
Motions—First Friday of each 
month. 


Common Pleas 
‘Hon. Bartholomew A. Sheehan 
| Motions—Every Friday. 
CAPE MAY COUNTY 
Supreme and Circuit 
Hon. Albert E. Burling 
| Trials commenced March 3rd. 
|Motions—Second and _ Fourth 
Fridays at Atlantic City. 
Common Pleas 
Hon. Anthony J. Cafiero 
|Motions every Wednesday. 
CONSULTATIONS CUMBERLAND COUNTY 
EL 3-0047 EL 3-2255 | Supreme and Circuit 
|Hon. Ralph J. Smalley 
|Motions will be heard at Court 
House Trenton every Friday 
Common Pleas 
Hon. Solve Tuso 
Motions—Every Friday at Court 
House, Bridgeton. 
ESSEX COUNTY 
Assignment Judge— 
Hon. William A. Smith 
Acting Assignment Commission- 
er—John F. O’Brien. 
Supreme and Circuit 
High number reached— 
Weekly call—970. 
Daily call—820. 
Motions—Every Friday. 
Common Pleas 
Hon. W. Stanley Naughright 








PATENT LAW OFFICE 
ANDREW BURT GOMORY 
18 Melrose Terrace 
Elizabeth 3, N. J. 











NORMAN N. POPPER 


REGISTERED PATENT 
ATTORNEY 
Counsellor at Law 
17 Academy St., Newark 2, N.J. 
Mitchell 2-1406 








FLORIDA ATTORNEY 


SAMUEL J. RAND 
309 Calumet Building 
10 N. E. Third Avenue 
Miami, Florida 











LICENSED Elizabeth 2-3359 
BONDED 2-4644 | High number reached— 
° Weekly call—485. 
Hanus Detective Agency} paily call—484. 
Suite 601-602 Motions every Friday. 


GLOUCESTER COUNTY 
Supreme and Circuit 
Hon. Samuel M. Shay 
Trials concluded for the term. 


1143 East Jersey Street 
Elizabeth, N. J. 
OHARLES HANUS, Principal 


| 











cae icin Motions—Every Friday at Court | 
anded Asbury Park 7140 House Camden, 10:00 A. M. 
License No. 576 If No Answer HUDSON COUNTY 


Manasquan 3552 


Glendon J. Tranter 


PRIVATE INVESTIGATOR 
ELECTRONIC & SCIENTIFIC 
DETECTION EQUIPMENT 
—Diverce Evidence Obftained— 
710 Mattison Ave., Asbury Park 


Supreme and Circuit 
Hon. Thomas Brown 
High number reached 
Weekly ee 
Daily call—1$ 
Motions—Every shoes. 


PRACTICAL FEDERAL TAX COURSE 


Substantive Law and Practice of 
INCOME, GIFT and ESTATE TAXES 


MONDAYS: 6:30 to 8:30 P. M. 
Commencing March 17 to June 16, 1947 


Engineering Societies Building 
29 West 39th Street, New York, N. Y. 
TUITION $45 
— SPECIAL FEE FOR VETERANS — 

















‘Thursday “evening sessions at Newark for 
Jersey residents as special accommodation, 
if sufficient number interested. 








Register by communicating with 


WALTER H. SCHULMAN 
17 Academy Street, Newark 2, N. J. 
or Telephone MArket 3-0811 

















| Motions—First and Third Fri- 


“yew Ss em ee ace | days at Camden; Second and 
see | Fourth Fridays at Atlantic 


Common Pleas 
Hon. Paul J. Duffy 
High number reached 
Weekly ra 
Daily call—17 
Motions—Every ito. 
MERCER COUNTY 
Supreme and Circuit 
Hon. Ralph J. Smalley 
Trials now in progress. 
!Motions—Fridays at ten o’clock. 
Commen Pleas 
Hon. Charles P. Hutchinson 
Common Pleas trials begin im- 


of criminal list. 
Weekly call Friday preceding | 
beginning of Common Pleas 
trials and each Friday there- 
after at ten o’clock. 
Orphans’ Court—First and third 
Fridays at two-thirty. Adop- 
tions—at one-thirty. 
Juvenile Court — second and 
| fourth Fridays at one-thirty 
| at Juvenile Shelter. 
| Motions—Every Friday. 


MIDDLESEX COUNTY 
Supreme and Circuit 
Hon. Daniel J. Brennan 
Trials concluded. Judge Bren- 
nan may be reached at the 
Essex Court House. 
Common Pleas 
Hon. Klemmer Kalteissen 
Trials now in progress. 
Motions Judge Kalteissen 
hears motions on the 1st and 
3rd Fridays and Judge Morris 
on the 2nd and 4th Fridays. 
MONMOUTH COUNTY 
Supreme and Circuit 
Hon. Robert V. Kinkead 
High number reached 
Weekiy call—107. 

Daily call—99. 
Motions—Friday, 
10:00 A. M. 
Common Pleas 

|Hon. J. Edward Knight 

Motions ist and 3rd Thursday 
of each month at 1:30 P. M. 

Orphans Court matters heard 





March 7 at 


mediately following conclusion | 


Danger Seen If Interest Rates Drop Too Far 





Mortgage Lenders Will Then 
Enter Direct Investment Field, 
Speaker Maintains 


New York, (CCNS)— If mort- 
financial institutions may be in- 
duced to become direct invest- 
ors, Leon W. Ellwood, chief ap- 


Insurance Co., told the manage- 
ment of the New York Real Es- 
tate Board. 

“Obviously, low interest rates 
are nice for the borrower,” com- 
mented Mr. Ellwood. “But efforts 
to drive them too low may react 
| to your disadvantage. The pres- 

sure on interest rates combined 
| with efforts to borrow nearly all 





|the money going into projects \; “thes 


;and high brokerage fees have 
already driven a number of the 
largest financial institutions into 
the direct investment field. 
Build on Own Account 

“These institutions take the 
| plausible stand that if they have 
| to put up the bulk of the money 





j}at low rates, they will be better ; ,; 


off to build for their own ac- | 
; count, install their own manage- 
| ment and thus reap all the ben- 
| efits of ownership. Too much of 


that sort of thing can dry up a|°! 


| Questions in Financing 

The speaker told his audie, 
| that the problem of finan 
new construction on a ¢» 
sound and profitable basis 


gage money rates drop too far quires research to determine. 


1. What types of space 
scarce and how much of « 
is actually needed in each oy 


praiser for the New York Life munity? ; 
2. What are the long-raJil 


ability to pay prospects of : 
people who want such space: 
3. What steps can be take, 


guard against overproductioy 








SURROGATE’S NOTICES 





scabntici OF EDGAR G. NEWELL 


eased. 
NOTICE 
otice i heret 
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Vv £1 
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NEWELL, 
stated ly 
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Dated: 





GLENRIDG "R 

PTALMAGE & W ALDRON, 

12 Bread St Bloom id 
and 

McCARTER ENG LISH 

13 Commerce Newark 


STI 


rector 


& 
4 
at, 





Febrnars 
[ESTATE OF JAMES D COE, 


‘large source of funds for indi- |). ins 


vidual enterprise. 


of operating the mortgage busi- | 
ness has increased tremendous- 


are already down to the point 
| where other types of investment 
| are looking more attractive 
every day.” 





Breach of Promise Would. 
be Allowed In Property 
| Cases 


Albany, N. ¥.. (CCNS)—The| 
has called for legislation to} 
amend the law banning breach 
of promise suits. 

The way the law now stands, 


a person who gave over proper- 


would thereby 
ting married, 


guarantee get- 
is unable to sue 
for that property. This statute, 
which was adopted in 1935, is 
considered by the Bar associa- 
tion to be loosely written, too 
broad, and unfair on that score. 

“The courts of this state in 
interpreting the statute abolish- 
ing causes of action for breach 
of promise,” says the associa- 
tion, “have held that’ the 
statute bars recovery in actions! 
for restitution. We have no| 








every Thursday at 10:00 A.M. 
MORRIS COUNTY 
Supreme and Circuit 
Hon. J. Wallace Leyden | 
/Trials now in progress. | 
| Motions—Fridays, while at cir- i= 
cuit. 
Common Pleas | 
Hon. Albert H. Holland | 
Trials concluded for the term. | 
OCEAN COUNTY 
Supreme and Circuit | 
Hon. William A. Smith 
Trials will resume on March 31| 
and will continue into the April 
Term. 
PASSAIC COUNTY 
Supreme and Circuit 
Hon. Robert H. Davidson 
High No. reached— 
Weekly call—303. 
Daily call—301. 
Motions—Every Friday. 
Common Pleas 
Hon. Joseph A. Delaney 
High No. reached— 
Weekly call—218. 
Daily call—149. 
SALEM COUNTY 
Supreme and Circuit 
Hon. Ralph J. Smalley 
Motions will be heard at Court 
House Trenton every Friday 


Patent — Trade Marks 











CONSULT 


Z. H. POLACHEK 


Reg. Patent Attorney 
1234 BROADWAY (at 31st) 
New York 1, N. Y. 
Phone: LO. 5-3088 











do 
mits of such 


desire to be critical of the de- 

cisions of our courts, but we} 
eel that if the statute per-| ‘t. 
a construction, 
most certainly should be 


|! amended.” 


Common ‘Pleas 





|Hon. S. Rusling Leap 


| 
Motions—2nd and 4th Thursday | 
of each month. | 
UNION COUNTY 
Supreme and Circuit 
Hon. Frank L. Cleary 
High renee reached: 
Weekly call—226. 
ae dees Friday. 
Common Pleas 
Hon. Edward A. McGrath 
High number reached— 
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